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REASONS 
FOR THE . - 
Reverſal of the Decree 
AGAINST | 


Mrs. TE, and her Sons. 


"WW T's proved that ſhe was Heir, beloved by her Unkle, de- 
clared that ſhe ſhould be, as in Conſcience ſhe ought, his 
Heir j and by all former Wills had the Eſtate without re: 
ſtriction ; and by this, upon condition ſhe marries the Lord 
Guilford within three Years; with Limitations over, &c. 

Slie goes within a Fortnight to the Lady Wiſemran's, in obedi- 
ence to the Will, prefers her Bill in Chancery againſt all the Parties 
concerned, praying an Execution of the Truſts, and offering to 
marry the Lord G. according to the dire&ion of her Unkle's Will ; 
ſends a Writing under her Hand, that ſhe would marry him when 
came of Age of Conſent, or ſooher if her Friehds ſhould adviſe 
her, and that ſhe would marry no other Perſon ; and this without 
any reference to Terms of Settlement, &c. always declares her 
{elf willing, pleaſed at the naming him, feared it ſhould break on 
his part. Thea ſhe is delivered into Chancery by the Lady Wiſeman ; 
fhe prays to be continued there, which is refuſed ; then ſhe is 
put into the Poſſeſſion of Mrs. Fiennes againſt her will ; then ſhe 
deſires to be with the Lord Grifin, which is denied, and he is 
ordered to carty her to the Lady Hickman's' at Gainibourgh, 109 
Miles from Lozdoy, and ordered by the Chancellor not to marry 
but upon Terms ; there ſhe is kept for an Year and half till the 
three Years expire; the Dord G. never made any application to her 
by Word or Writing, by himſelf, or by any others by his Autho- 
tity or Order. | 

Now the Queſtion is, Whether that very Court which 'thus re- 
ftrain'd her, ſhall judge her to have fail'd in her Duty to her Un- 
kle's Will. | | 

'Tis true, that the Lord G's Truſtees did make an offer, but not 
by his Authority ; and tis true, that her Truſtees and the Chartery 
did infift upon Terms which the Will 9id not impoſe. 


But 
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But then it 1s inſiſted on, That this Lady hath done all that was 
conſiſtent with the modeſty of a Maiden, and the honour of a Per- 


ſon of her Quality.; and this\was awned by-ghe Two,Chicf 
Juſtices. Eu here's no refyfil on her part, oe fr the 
Lord G. The A& of. her Truſtees ſhall never dice her; the 


Act of the Lord G's. Truſtees can never bind him, in a matter 
of Marriage, which is a perſonal thing ; then her tender Years 
and her Sex are to be conſidered; here's a moral impoſlibility 
upon her to do more; ſhe was, as it were, in Cuſtody, ſhe could 
not travel of her ſelf an x00 Miles pet the yy t " her 
Keeper ,or Guardian ( who was anſwerble iforith Ie 10n of 
her Poon to the Court of ado Thef ” the Lord G. to 
Sollicit and Court him. 

Then it 1s to be conſider'd, how-Equity 1s to proceed in this Caſe : 
By the Civil Law,or Law Natural, which is the Common Reaſon or 
Senſe of Mankind in general : In caſe of a mix'd AQ,which requires 
the concurrence of another perſon,to,be Willing and todo that which 
Ties in her power , 1s all that is required*by ſuch a condition ; 
there's no Rule of the Common-Law that obliges in this matter, 
it being a Truſt, which the Common-Law cannot intermeddle 
with ; ſo that the meaſure of judging in this Caſe, muſt be that 
of right Reaſon, which is to fulhl che meaning of Teitatge as 
tar as may be done by his Heir and Legitary. It can never be 
preſumed that he. intended ic ſhopld. be in the Lord Guizfgra's 
power (to whom no Eſtate is given, to deprive.his Heir of her 
Inheritance, or that the Orders of Chancery (which, are irreſiſti- 
ble by Infants, eſpecially in the Intervals of Parliament) ſhould 
loſe her Title ro this Inheritance : It can't be preſumed . that 
he could foreſee theſe ſubſequent accidents ; and therefore . Equi- 
ty ought to do that which in Reaſon he may be thought to have 
done, 'in caſe he had known what afterwards happened. 

In all conditions there's a tacit condition implied , that it he 
. poſſible ; and this 1s no condition precedent, for that ſhe was Hear, 
. and there was a truſt for her after the Debts paid till the End 
. of the Three Years. | 

There's no Precedent for this Decree, becauſe there never was 
ſuch a caſe before ; and the Qeviſe over cannot alter the cale ; 
for notwithſtanding that, *tis agreed that ſuch accidents may 
happen, as though-that condition be not performed, the Devilſe 
over ſhall not take place. 

*Tis not a ſetled fundamental Rule in Equity, that Truſts are 
always to be governed by the ſtrit-Rules of the Common- 
Law , as appears in many inſtances; but Reaſon- and Conici- 
ence are to guide, as the circumſtances of the Caſe in Queſtion 
ſhall happen to be. 

It is agreed, that if the Marriage had happened after the 3 
years, ſhe ſhould have enjoy'd it; and yet this is as much rhe 
. making a new Will as can be in our Caſe; 'rwas as much his 
- Will thar it ſhould be within that time, as that it ſhould be ar 
all ; *rwas agreed, that if by means of the remainder men the Mar- 
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riage had been prevented, ſhe ſhould have kept the Eſtate ; and 
yet the Words of the Will are as ſtrong, (if the words muſt be 
purſued ) that if there be no Marriage, it ſhall go over ; ſo thar 
Equity doth not always follow the meaning of the Teftator in 
a Truſt according to the Words, þut according to Accidents, 
and the Equity which ariſes upon them. 

In Walter Overbury's Caſe in the Delegates, in Charles the 2d's 


| time, *twas heli, Thar if a fingle Man, by his Will, gave the 
| Overplus to his Brother, and after Married, and had a Child, 
; that thea ſuch Overplus ſhould go to them, becauſe at the time 


of making the;Will he did not forſce that Event, and Equity muſt 
diſpoſe of inis Eſtate as he in Reaſon may be thought to have willed, 
| if the Event had happened before. 

But *tis objected, T hat chis concerns a Perſonal Eſtate in a Will: 
And Sir Matthew Hale obſ:rved, it belongs ad alienum forum, and 
in thoſe Caſes the Rules of that Law ought to guide ; bur I ſay, 
Truſts do as much belong ad alienum forum, 4. e. to a Form dif- 
ferent from the Common-Law, as Perſonal Legacies; and the Civil- 
Law holds the ſame Rule for Inheritances as tor Goods. 

But 31 Hen. 6. Fitch, tit. ſubpena, pl. 23. and Shelley's Cale, 
I 7ep. I00. 1s the Caſe of Land, A Man ſeized in fee, enfeolts 
another, and declares the uſe to his Daughter, and afterwards hath 
a Son born, the Chazcery ſhall order it to the Son, becauſe of the 
Intent implied , or the tacit Condition ſuppoſed in his declaring 
the uſe, z,e. things ſtanding as they are, ſuppoſing no Accidents ; 
now this laſt deſtroys the pretence of a Diſtinction between Land 
and Goods. Beſides, Equity and Reaſon is the ſame as to the 
Meaning and ACQtions of the Parties, let the SubjeCt-matter of the 
Bequeſt be what it will, whether Inheritance or Money. 

And the Limitation to the firit Son, will be under the ſame Cir- 
cumſtances as that to the Mother, for 'tis her Son, and Mr. Cary's 
Heir, and 'tis a Son by her firſt Husband, and fo {uppoling the 
Rules of Reaſon and Equity, which we contend for, the ſame will 
extend to both ; for ſuch firſt Son by her firſt Husband will derive 
from the Mother all that either Heirſhip, or an equitable, reaſon- 
able:Conltruftion of this deviſe of the Truſt gives to her: Nor 
can the Reverſal of this Decree be of any dangerous Conſequence 
in any other Caſes ; for that this is never like to happen again, 
and if it ſhould in every Circumſtance, ir ought in Conſcience and 
Reaſon to be governed by the ſame Rule. 

For which Reaſons it is humbly hoped, That this Sole Daughter and 
Heir of the Lord Willoughby of Parham, Niece and Sole Heir 
of the Teſtator, and one whom he in his Conſcience thought ſhould 
and ought to be his Heir,ſhall not loſe this Inheritance from her ſelf, 
and Son begotten by the Second Son of a Noble Peer; when "tis owned | 
ſhe did as much as poſſible towards a Marriage with the Lord c 
Guilford, and was prevented by a moral Impoſſivility put upon 

3 her by that very Court under whoſe Power and Ordering her Per- Z 
; ſon, and Maintenance , and Place of Reſidence, and Servants, 

and the like, were; and under whoſe Judgment her Eſtate and 

Ti/le in queſtion, now are. 
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